
THIS IS A REFERNCE TO THE FAQs IN IRS NOTICE 2021-20  

(REFER TO THE NOTICE FOR THE ANSWERS, BUT THIS WILL HELP YOU FIND 
THE SUBJECT MATTER QUICKER) 

Question 1: What is a “trade or business” for purposes of the employee retention 
credit? 

Question 2: How does an organization determine if it is considered an “instrumentality” 
of the Federal government, or of a State or local government, for purposes of the 
employee retention credit?  

Question 3: Are tribal governments and tribal entities eligible for the employee retention 
credit?  

Question 4: Are employers in U.S. Territories eligible for the employee retention credit?  

Question 5: Are self-employed individuals eligible for the employee retention credit?  

Question 6: Are household employers eligible for the employee retention credit?  

Question 7: What is the general impact of the aggregation rules that treat certain 
entities as a single employer? 

Question 8: How is the employee retention credit allocated to an eligible employer that 
is a member of an aggregated group?  

Question 9: How do the aggregation rules apply to tribes and tribal entities?  

Question 10: What “orders from an appropriate governmental authority” may be taken 
into account by an employer for purposes of determining eligibility for the employee 
retention credit?  

Question 11: If a governmental order requires non-essential businesses to suspend 
operations but allows essential businesses to continue operations, is an essential 
business considered to have a full or partial suspension of operations due to a 
governmental order?  

Question 12: If a governmental order causes the suppliers to a business to suspend 
their operations, is the business considered to have a suspension of operations due to a 
governmental order?  

Question 13: If a governmental order causes the customers of a business to stay at 
home, or otherwise causes a reduction in demand for its products or services, and the 
business responds to the lack of demand by suspending some or all of its operations, is 
the business considered to have a suspension of operations due to a governmental 
order?  



Question 14: If an employer voluntarily suspends operation of a trade or business or 
voluntarily reduces hours due to COVID-19, but the suspension or reduction in hours is 
not due to a governmental order, may the employer qualify as an eligible employer 
solely on the basis of the voluntary suspension or reduction in hours?  

Question 15: If a governmental order requires an employer to close its workplace, but 
the employer is able to continue operations comparable to its operations prior to the 
closure by requiring employees to telework, is the employer considered to have a 
suspension of operations?  

Question 16: What factors should be considered in determining if an employer is able 
to continue operations comparable to its operations prior to closure such that the 
employer’s operations are not considered to have been fully or partially suspended due 
to a governmental order?  

Question 17: If a governmental order requires an employer to close its workplace for 
certain purposes, but the workplace may remain operational for other limited purposes, 
is the employer considered to have a suspension of operations due to the governmental 
order?  

Question 18: What factors should be taken into account in determining whether a 
modification required by a governmental order has more than a nominal effect on 
business operations for purposes of Q/A–17?  

Question 19: Are an employer’s operations considered to be partially suspended for 
purposes of the employee retention credit if the employer is required to reduce its 
operating hours by a governmental order?  

Question 20: Is an employer that operates a trade or business in multiple locations and 
is subject to governmental orders requiring full or partial suspension of its operations in 
some jurisdictions, but not in others, considered to have a partial suspension of 
operations?  

Question 21: If the operations of a trade or business of one member of an aggregated 
group are fully or partially suspended due to a governmental order, are the operations of 
the trade or business of the other members of the aggregated group considered to be 
fully or partially suspended for purposes of the employee retention credit?  

Question 22: If an employer is subject to a governmental order to fully or partially 
suspend its business operations and the order is subsequently lifted in the middle of a 
calendar quarter, is the employer an eligible employer for the entire calendar quarter?  

Question 23: How is the period during which there is a significant decline in gross 
receipts determined? 

Question 24: What are “gross receipts” for an employer other than a tax-exempt 
organization?  

Question 25: What are “gross receipts” for a tax-exempt employer?  



Question 26: For members of an aggregated group, is a significant decline in gross 
receipts determined based on the entire group?  

Question 27: How does an employer that started its business in 2019 determine 
whether it experienced a significant decline in gross receipts for purposes of the 
employee retention credit?  

Question 28: How does an employer that acquires a trade or business during the 2020 
calendar year determine if the employer experienced a significant decline in gross 
receipts?  

Question 29: How is the maximum amount of the employee retention credit available to 
eligible employers determined? 

Question 30: What are “qualified wages”? 

Question 31: How does an eligible employer identify the average number of full- time 
employees employed during 2019?  

Question 32: For members of an aggregated group, is the average number of full-time 
employees determined based on the entire group?  

Question 33: What wages may a small eligible employer treat as qualified wages?  

Question 34: What wages may a large eligible employer treat as qualified wages?  

Question 35: May a large eligible employer claim an employee retention credit for an 
increase in the amount of wages it paid its employees during the time that employees 
are not providing services?  

Question 36: May a large eligible employer treat the wages paid to hourly and non-
exempt salaried employees for hours for which they are not providing services as 
qualified wages for purposes of the employee retention credit?  

Question 37: May a large eligible employer treat wages paid to exempt salaried 
employees for time for which they are not providing services as qualified wages for 
purposes of the employee retention credit?  

Question 38: May an eligible employer treat wages paid to employees pursuant to a 
pre-existing vacation, sick and other personal leave policy as qualified wages for 
purposes of the employee retention credit?  

Question 39: May an eligible employer treat payments made to former employees who 
have terminated employment as qualified wages for purposes of the employee retention 
credit?  

Question 40: Do qualified health plan expenses include both the portion of the cost 
paid by the eligible employer and the portion of the cost paid by the employee?  



Question 41: May a small eligible employer treat its health plan expenses as qualified 
wages for purposes of the employee retention credit?  

Question 42: May a large eligible employer treat its health plan expenses as qualified 
wages for purposes of the employee retention credit if the expenses are allocable to the 
time that employees were not providing services?  

Question 43: For an eligible employer that sponsors more than one plan for its 
employees (for example, both a group health plan and a health flexible spending 
arrangement (health FSA)), or more than one plan covering different employees, how 
are the qualified health plan expenses for each employee determined?  

Question 44: For an eligible employer that sponsors a fully-insured group health plan, 
how are the qualified health plan expenses of that plan allocated on a pro rata basis?  

Question 45: For an eligible employer that sponsors a self-insured group health plan, 
how are the qualified health plan expenses of that plan allocated on a pro rata basis?  

Question 46: For an eligible employer who contributes to a health savings account 
(HSA), or Archer Medical Saving Account (Archer MSA) and sponsors a high deductible 
health plan (HDHP), are contributions to the HSA or Archer MSA included in the 
qualified health plan expenses?  

Question 47: For an eligible employer who sponsors a health reimbursement 
arrangement (HRA), a health flexible spending arrangement (health FSA), or a qualified 
small employer health reimbursement arrangement (QSEHRA), are contributions to the 
HRA, health FSA, or QSEHRA included in the qualified health plan expenses?  

Question 48: Are health plan expenses that are allocable to qualified sick leave wages 
and qualified family leave wages for purposes of credits available under sections 7001 
and 7003 of the FFCRA excluded from the definition of qualified wages for purposes of 
the employee retention credit?  

Question 49: May an employer that received a PPP loan be eligible for the employee 
retention credit? 

Question 50: How does an eligible employer claim the employee retention credit for 
qualified wages? 

Question 51: Can an eligible employer receive an advance payment of the employee 
retention credit if the eligible employer does not have sufficient federal employment 
taxes set aside for deposit to cover the amount of the anticipated credit?  

Question 52: Is there a minimum advance amount that can be claimed on a Form 
7200?  

Question 53: What is the last day eligible employers may submit a Form 7200 
requesting an advance payment of the employee retention credit for qualified wages 
paid in 2020?  



Question 54: Who can sign a Form 7200? Should a taxpayer submit additional 
documents to confirm that a person is authorized to sign a Form 7200?  

Question 55: For eligible employers that include multiple entities treated as a single 
employer for purposes of the employee retention credit under the aggregation rules, will 
the individual entities separately report their credit on their federal employment tax 
returns?  

Question 56: May an eligible employer elect to not take into account qualified wages for 
purposes of the employee retention credit?  

Question 57: May an eligible employer that files quarterly federal employment tax 
returns take into account qualified wages paid in a past calendar quarter in which the 
eligible employer may have been entitled to claim the credit, but elected not to do so?  

Question 58: How does an eligible employer use the special fourth quarter rule in 
section 206(e)(2) of the Relief Act?  

Question 59: Are qualified wages excluded from gross income as “qualified disaster 
relief payments”? 

Question 60: Does the employee retention credit reduce the expenses that an eligible 
employer could otherwise deduct on its federal income tax return? 

Question 61: Does an eligible employer receiving an employee retention credit for 
qualified wages need to include any portion of the credit in income?  

Question 62: Can an eligible common law employer that uses a third-party to report 
and pay employment taxes to the IRS get the employee retention credit?  

Question 63: May a payroll reporting agent sign and submit Form 7200 on behalf of a 
client employer?  

Question 64: When should the name and EIN of a third-party payer be included on 
Form 7200?  

Question 65: If a common law employer uses a third-party payer for only a portion of 
their workforce, should the employer list the third-party payer on the Form 7200?  

Question 66: What information must third-party payers obtain from their client 
employers to claim the employee retention credit on their client employer's behalf?  

Question 67: May third-party payers rely on client employer information regarding the 
employee retention credit?  

Question 68: Upon request by the IRS, what records must third-party payers obtain 
from their client employers to substantiate the client employer's eligibility for the 
employee retention credit?  



Question 69: Are client employers responsible for avoiding a "double benefit" with 
respect to the employee retention credit and the credit under section 45S of the Code?  

Question 70: What records should an eligible employer maintain to substantiate 
eligibility for the employee retention credit? 

Question 71: How long should an eligible employer maintain records to substantiate 
eligibility for the employee retention credit?  

 

 

 

 


